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	Recent Mandamus Litigation
A mandamus action can be a relatively simple and quick remedy in situations where the government has failed to act when it has a duty to do so. Many practitioners have successfully used mandamus to compel adjudication of naturalization applications, visa petitions and applications for adjustment of status. In other cases, however, courts have been reluctant to issue writs to compel agency action and some attorneys have reported increased government resistance to plaintiffs' claims. 

This issue page provides information about recent litigation developments in immigration-related mandamus actions, with particular emphasis on cases seeking to compel the adjudication of applications that are delayed as a result of security checks. Please see AILF’s recent practice advisory, Mandamus Jurisdiction Over Delayed Applications: Responding to the Government's Motion to Dismiss, for more information about overcoming a government motion to dismiss in mandamus cases. For more detailed information about the elements of a successful mandamus action, see AILF's Practice Advisory, "Mandamus Actions: Avoiding Dismissal and Proving the Case". Also, for information and relevant case law related to actions challenging delays in naturalization cases, see the AILF Issue Page, "Natz Delay Litigation," and the AILF Practice Advisory, "Circumventing Naturalization Delays: How to Get Judicial Relief Under 8 USC 1447(B) for a Stalled Naturalization Application." 
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	Recent Decisions in Mandamus Cases

	The following are selected decisions since 2006. Please see the AILF Practice Advisory, "Mandamus Actions: Avoiding Dismissal and Proving the Case," for earlier cases including relevant circuit court decisions. Note that often, the filing of a mandamus action prompts the government to take whatever action is requested and the case is dismissed. As a result, in many successful cases, the court never issues a decision.

Favorable Decisions
District Courts

California

· Liu v. Chertoff, No. 06-2808, 2007 U.S. Dist. LEXIS 50173 (E.D. Cal. July 11, 2007). The court found subject matter jurisdiction over plaintiffs' mandamus action to compel adjudication of their Adjustment of Status Applications (Form I-485). The court ruled that the duty to adjudicate the applications was non-discretionary and absent a more particular explanation by defendants as to the cause of delay in processing plaintiffs' applications, defendants failed to demonstrate that a two-and-a-half year delay of adjudication was reasonable.

· Okunev v. Chertoff, No. 07-00417, 2007 U.S. Dist. LEXIS 53161 (N.D. Cal. July 11, 2007). The court found subject matter jurisdiction to adjudicate plaintiff's Adjustment of Status Application (Form I-485). The court ruled that USCIS has a non-discretionary statutory duty to adjudicate plaintiff's application, and reasoning that if the court were to hold otherwise, USCIS could withhold a decision indefinitely. The court reasoned that there are too many important rights associated with permanent resident status to allow the rate at which these applications are processed to go entirely unchecked. Plaintiff's application was pending for over three years when the court issued its decision.

· Quan v. Chertoff, 06-7881, 2007 U.S. Dist. LEXIS 44081 (N.D. Cal. June 7, 2007). The court found mandamus jurisdiction to review Plaintiff's Adjustment of Status Application (Form I-485). The court found that the relevant statutes and regulations impose a non-discretionary duty on the agency to make a decision on the application, and that the decision must be made within a reasonable amount of time.

· Singh v. Still, No. 06-2458, 2007 U.S. Dist. LEXIS 16334 (N.D. Cal. 2007). The court found mandamus jurisdiction to order adjudication of plaintiff's Adjustment of Status Application (Form I-485). The court held that there was unreasonable delay in the adjudication of plaintiff's applications and that plaintiff had no other remedy. At the time the court issued its decision, plaintiff's asylum-based I-485 application had been pending for more than seven years and his marriage-based I-485 application had been pending for almost four years.

· Aboushaban v. Mueller, No. 06-1280, 2006 U.S. Dist. LEXIS 81076 (N.D. Cal. 2006). The court found jurisdiction over the mandamus action and ordered USCIS to complete adjudication of plaintiff's Adjustment of Status Application (Form I-485). Plaintiff's application had been pending for approximately eight years when the court issued its decision.

· Razaq v. Poulos, No. 06-2461, 2001 U.S. Dist. LEXIS 770 (N.D. Cal. 2007). The court found jurisdiction over the mandamus action to compel adjudication of a Relative Petition (Form I-130), finding that the agency has a ministerial duty to process plaintiff's petition under 8 U.S.C. §1154(b). However, the court denied plaintiff's motion for summary judgment, finding that plaintiffs failed to demonstrate that the agency's inaction was "clearly unreasonable." The court similarly denied the government's cross motion for summary judgment, finding that the agency failed to demonstrate that its inaction was "reasonable." The court invited plaintiffs to file an amended motion for summary judgment if the government failed to resolve plaintiff's I-130 petition within 28 days of the court's order. Plaintiff's petition was pending for over two years at the time the court issued its decision.

Connecticut

· Salehian v. Novak, No. 06-459, 2006 U.S. Dist. LEXIS 77028, (D. Conn. 2006). The court found jurisdiction over the mandamus action and held that defendants must provide an explanation for the delay resulting from security checks or adjudicate plaintiffs' Adjustment of Status Applications (Form I-485). The court denied defendants' motion to dismiss and ordered plaintiffs to file a motion for summary judgment. Plaintiffs' applications had been pending for longer than two years when they filed their mandamus action.

District of Columbia

· Liu v. Novak, No. 07-263, 2007 U.S. Dist. LEXIS 63683 (D.C. August 30, 2007). The court found subject matter jurisdiction over plaintiff's claims, found that defendants violated the APA by unreasonably delaying action on plaintiff's Adjustment of Status Application (Form I-485), and granted plaintiff's motion for summary judgment. The court found that 8 U.S.C. 1252(a)(2)(B)(ii) did not bar plaintiff's claim and defendants' action was unreasonably delayed and violated the APA. The court did not reach the question of whether mandamus was available citing the standard rule that "the existence of an alternative remedy precludes mandamus." The court gave defendants three months to complete adjudication of plaintiff's adjustment application. At the time the court issued its decision, plaintiff's application had been pending for over four years.<BR.

Florida

· Jones v. Gonzales, No. 07-20334, 2007 U.S. Dist. LEXIS 45012 (S.D. Fla. June 21, 2007). The court found subject matter jurisdiction to remand plaintiffs' Adjustment of Status Applications (Form I-485) to USCIS to complete the security background investigations and for a "reasonably prompt" adjudication of plaintiffs' applications. At the time of the decision, one plaintiff's application had been pending for two years, and the other plaintiff's application had been pending for almost three years. 

· Cacace v. Swacina, No. 07-20410, Order on Mot. to Dismiss (S.D. Fla. May 17, 2007). The court found subject matter jurisdiction to determine whether USCIS had unreasonably delayed action on plaintiff's Adjustment of Status Application (Form I-485), holding that 8 U.S.C. 1252(a)(2)(B)(ii) only barred review of actual discretionary decisions to grant or deny relief. The court found that the agency had unreasonably delayed action on the application and provided no sufficient explanation for the delay. The plaintiff's application had been pending for approximately three years when the court issued its decision.

· Tjin-A-Tam v. United States Dep't of Homeland Sec., No. 05-23339, 2007 U.S. Dist. LEXIS 17994 (S.D. Fla. 2007). The court denied the government's motion to dismiss and motion for summary judgment. The court found jurisdiction over the mandamus action to compel DHS to adjudicate plaintiff's Adjustment of Status Application (Form I-485). The plaintiff's application had been pending for longer than three years at the time the court issued its decision.

Illinois

· Guangming Liu v. Chertoff, No. 06-3297, 2007 U.S. Dist. LEXIS 29640 (C.D. Ill. April 23, 2007). The court found subject matter jurisdiction over the mandamus action to compel plaintiff's Adjustment of Status Application (Form I-485). The court found that the FBI and USCIS have a non-discretionary duty to process adjustment applications, and a refusal to adjudicate the application would be a "refusal to perform assigned duties." The court did find that the agency would have discretion to determine the time and manner in which the application is adjudicated, but would not have discretion to make no determination at all. The application had been pending for approximately three years when the court issued its decision.

Massachusetts 

· Tang v. Chertoff, No. 07-10231, 2007 U.S. Dist. LEXIS 46030 (D. Mass. June 26, 2007). The court found jurisdiction to compel USCIS to adjudicate plaintiff's Adjustment of Status Application (Form I-485). The court held that 8 U.S.C. § 1252(a)(2)(B)(ii) did not bar jurisdiction because the bar only applies to decisions that are specified to be discretionary under the relevant subchapter. The plaintiff's application had been pending for approximately four years at the time the court issued its decision.

Minnesota

· Haidari v. Frazier, No. 06-3215, 2006 U.S. Dist. LEXIS 89177 (D. Minn. 2006). The court found jurisdiction over the mandamus action and ordered USCIS to complete its adjudication of plaintiffs' Adjustment of Status Applications (Form I-485) within 30 days and to inform the court of its decisions. The court stated that it would maintain jurisdiction over the case to ensure that USCIS complied with its order. At the time the three plaintiffs filed their mandamus suit, two applications had been pending for four years and one had been pending for six years.

Nebraska

· Li v. Chertoff, No. 07-50, 2007 U.S. Dist. LEXIS 53309 (D. Neb. June 19, 2007). The court found subject matter jurisdiction to review defendants' failure to adjudicate plaintiff's application. The court reasoned that the APA requires defendants to process the I-485 application within a reasonable time. This mandate is distinct from the discretionary authority of whether to grant or deny the applications. The court ordered defendants to adjudicate plaintiff's application within 30 days. Plaintiff's application had been pending for approximately two years when the court issued its decision.

New Jersey

· Xu v. Chertoff, No. 07-366, 2007 U.S. Dist. LEXIS 50027 (D.N.J. July 11, 2007). The court found jurisdiction over a mandamus action brought to compel USCIS to adjudicate plaintiffs' Adjustment of Status Application (Form I-485). The court found that the defendants had a non-discretionary duty to process or adjudicate the application and that defendants had not provided a satisfactory explanation for the delay. Plaintiffs' applications had been pending for over two years when they filed their complaint.

· Pool v. Gonzales, No. 07-258, 2007 U.S. Dist. LEXIS 39946 (D.N.J. June 1, 2007). The court found jurisdiction over a mandamus action brought to compel adjudication of plaintiff's Relative Petition (Form I-130) and Adjustment of Status Application (Form I-485). The court found that USCIS has a non-discretionary duty to act on applications within a reasonable time and that it must adjudicate the applications or provide an explanation for the delay.

New York

· Am. Acad. of Religion v. Chertoff, 463 F. Supp. 2d 400 (S.D.N.Y. 2006). The court found jurisdiction to compel adjudication of plaintiff's nonimmigrant visa application and ordered the agency to issue a decision on the application within 90 days. The application had been pending for approximately four months when plaintiff filed this action.

Pennsylvania

· Elhaouat v. Mueller, 07-632, 2007 U.S. Dist. LEXIS 58906 (E.D. Pa. August 13, 2007). The court found jurisdiction over plaintiff's Application for Naturalization (Form N-400). The court held that even though the agency had not conducted a naturalization interview with the plaintiff, USCIS has a non-discretionary duty under the APA to process naturalization applications within a reasonable period of time. At the time of the court's decision, plaintiff's application had been pending for approximately three years.

· Ajmal v. Mueller, No. 07-206, 2007 U.S. Dist. LEXIS 52046 (E.D. Pa. July 17, 2007). The court found jurisdiction over a mandamus action brought to compel USCIS to adjudicate plaintiff's Application for Naturalization (Form N-400). At the time the plaintiff brought the mandamus action, USCIS had not yet conducted the naturalization interview. The court held that even in the absence of specific deadlines, USCIS has a non-discretionary duty to adjudicate applications for naturalization without unreasonable delay and the FBI has a mandatory, non-discretionary duty to complete background checks within a reasonable period of time. Plaintiff waited for over one year for USCIS to schedule a naturalization interview before filing his mandamus action.

· Han Cao v. Upchurch, No. 07-1232, 2007 U.S. Dist. LEXIS 51477 (E.D. Pa. July 16, 2007). The court found that 8 U.S.C. § 1252(a)(2)(B) did not strip the court of jurisdiction to review plaintiffs' Adjustment of Status Applications (Form I-485) because defendants' delay in adjudicating the application is not a discretionary action specified in § 1255(a). The court found jurisdiction under the mandamus statute and the APA and ordered USCIS to adjudicate plaintiffs' adjustment applications. Plaintiffs' applications had been pending for approximately four years when the court issued its decision.

· Hoyoung Song v. Klapakas, No. 06-05589, 2007 U.S. Dist. LEXIS 27203 (E.D. Pa. April 12, 2007). The court found jurisdiction to compel defendants to adjudicate plaintiffs' Adjustment of Status Applications (Form I-485). The court held that defendants had a non-discretionary duty to act on the applications within a reasonable amount of time. The court also held that 8 U.S.C. § 1252(a)(2)(B)(ii) did not bar jurisdiction to review the delay in adjudication because plaintiffs did not request review of a decision or action, but of inaction.

· Li Duan v. Zamberry, No. 06-1351, 2007 U.S. Dist. LEXIS 12697 (W.D. Pa. 2007). The court found subject matter jurisdiction over the mandamus action to compel plaintiff's Adjustment of Status Application (Form I-485) and denied defendants' motion to dismiss. The court held that the 8 U.S.C. § 1252(a)(2)(B) does not divest the court of jurisdiction because the "pace" of adjudication is not the type of discretionary "action" contemplated by the statute. The court found that the weight of authority supported a finding that defendants had a nondiscretionary duty to adjudicate an adjustment of status application and therefore, mandamus jurisdiction was appropriate. Plaintiff's application was pending for approximately sixteen months when the courts issued its decision.

Texas

· Valenzuela v. Kehl, No. 05-1764, 2006 U.S. Dist. LEXIS 61054 (N.D. Tex. 2006). The court found jurisdiction over the mandamus action to compel adjudication of a Relative Petition (Form I-130). The court reasoned that the Department of Homeland Security has a duty to adjudicate adjustment of status applications within a reasonable time period. Plaintiff's petition had been pending for approximately five years when he filed his lawsuit.

Wisconsin

· Saleem v. Keisler, No. 06-712, 2007 U.S. Dist. LEXIS 80044 (W.D. Wis. October 26, 2007). The court found subject matter jurisdiction over plaintiff's claims and found that defendants violated the APA by failing to timely adjudicate plaintiff's Adjustment of Status Application (Form I-485). The court found that plaintiff's claims were not barred by 8 U.S.C. 1252(a)(2)(B)(ii) and that defendants' delay was unreasonable under section §706(1) of the APA. The court granted plaintiff's motion for summary judgment and gave defendants two months to adjudicate plaintiff's application. At the time the court issued its decision, plaintiff's application had been pending for almost five years.

Adverse Decisions
Courts of Appeals 

· Castillo v. Ridge, 445 F.3d 1057 (8th Cir. 2006). Plaintiff appealed a Nebraska district court's dismissal of his mandamus suit. Plaintiff initially brought a mandamus action in the district court to compel the government to adjudicate his Adjustment of Status Application (Form I-485). After filing the mandamus action, plaintiff's divorce from his wife became final. The district court granted the government's motion for summary judgment, holding that 1) plaintiff's divorce automatically revoked his visa petition under 8 C.F.R. §245.1(c)(4) rendering him ineligible for adjustment, and 2) plaintiff was not eligible for adjustment without a waiver of a child abuse conviction under INA §212 (h). The court of appeals upheld the district court's ruling. The court of appeals reasoned that because the grant of a §212(h) waiver is discretionary, plaintiff did not have a clear and indisputable right to a grant of his adjustment application. Furthermore, in dicta, the court noted that the six month delay in adjudicating the 212(h) waiver was not particularly lengthy.

District Courts

California

· Li v. Chertoff, No. 06-02625, 482 F. Supp. 2d 1172, (S.D. Cal. April 2, 2007). Plaintiff filed a mandamus action to compel adjudication of an Adjustment of Status Application (Form I-485). The court granted defendants' motion to dismiss, finding that the court did not have jurisdiction to grant mandamus relief. The court reasoned that 8 U.S.C. § 1252 and § 1255 demonstrate Congress's intent to preclude courts from reviewing discretionary decisions or actions of USCIS regarding I-485 applications. Plaintiff's application had been pending for over three years when she filed her complaint. 

Florida

· Zahani v. Neufeld, No. 05-1857, 2006 U.S. Dist. LEXIS 56416 (M.D. Fla. 2006). Plaintiff filed a mandamus action to compel adjudication of an Adjustment of Status Application (Form I-485). The court found subject matter jurisdiction based on 28 U.S.C. § 1331 in conjunction with the Administrative Procedure Act, 5 U.S.C. § 701, but denied mandamus relief. The court held that that USCIS decisions to adjudicate or to withhold adjudication under 8 C.F.R. § 103.2(b)(18) are discretionary and that FBI background checks are justifiable delays. Plaintiff filed the mandamus complaint more than three years after the adjustment of status application was filed. 

· Gemini Realty, Inc. v. Gonzalez, No. 06-786, 2006 U.S. Dist. LEXIS 74194 (M.D. Fla. 2006). Plaintiff filed a mandamus action to compel adjudication of a Specialty Visa (Form I-129). The court held that mandamus relief was not available because plaintiff had no clear right to relief and defendants had no clear, nondiscretionary duty to act. The court further held that USCIS exercised its permissible discretion to withhold adjudication of a visa petition or undertake an investigation relating to visa eligibility under 8 C.F.R. § 103.2.

· Grinberg v. Swacina, 2007 U.S. Dist. LEXIS 19684 (S.D. Fla. 2007), appeal docketed, No. 07-11594 (11th Cir. Apr. 17, 2007). Plaintiff filed a mandamus action to compel adjudication of an Adjustment of Status Application (Form I-485). The court found that petitioners lacked subject matter jurisdiction, interpreting 8 U.S.C. 1255(a) to preclude judicial review of any "decision or action" of the Attorney General in immigration matters which includes the "pace at which immigration decisions are made." In addition, the court reasoned that Congress did not intend to confer jurisdiction because it did not provide a time frame in which adjustment of status applications must be adjudicated. The plaintiffs' applications had been pending for over 5 years when the court issued its decision. 

Illinois

· Sharif v. Chertoff, No. 07-1690, 2007 U.S. Dist. LEXIS 51701 (N.D. Ill. July 18, 2007). Plaintiff filed a mandamus action to compel adjudication of his 129-F Fiance Petition. The court held that it has no jurisdiction to compel USCIS to alter the pace in which it processes plaintiff's petition because the pace is discretionary and review is barred by 8 U.S.C. § 1252(a)(2)(B)(ii). The court reasoned that there may be jurisdiction in a case of extreme delay, but because the case had been pending for approximately a year and a half, the court could not say that USCIS had essentially refused to process the petition. 

Massachussetts

· Gebre v. Rice, 462 F. Supp. 2d 186 (D. Mass. 2006). The court declined to grant mandamus relief to compel the grant of a diversity visa to plaintiff's wife. The court found that the statute was unambiguous and prohibited the issuance of a diversity visa after the fiscal year had ended.

Minnesota

· Chaudry v. Chertoff, No. 06-1303, 2006 U.S. Dist. LEXIS 66842 (D. Minn. 2006). Plaintiff filed a mandamus action to compel adjudication of an Adjustment of Status Application (Form I-485). The court reasoned that 8 U.S.C. § 1255(a) allows for criminal and national security background checks to ensure eligibility for adjustment of status and therefore, the plaintiff had not established a clear and undisputable right to immediate adjudication. The applicant's petition had been pending for approximately 17 months when the court issued its decision.

Missouri

· Yun Tan v. Chertoff, No. 07-236, 2007 U.S. Dist. LEXIS 47395 (E.D. Mo. June 29, 2007). The plaintiff brought a mandamus action to compel USCIS to adjudicate her Adjustment of Status Application (Form I-485). The court held that the pace at which USCUS adjudicates plaintiff's application is discretionary because the time within which defendants complete the adjudication process falls within the discretionary provisions of 8 U.S.C. § 1255. Therefore, the court held that 8 U.S.C. § 1252(a)(2)(B)(ii) barred review of the pace of adjudication. Plaintiff's application had been pending for approximately four years when the court issued its decision.

· Jabr v. Chertoff, No. 06-543, 2006 U.S. Dist. LEXIS 84588 (E.D. Mo. 2006). Plaintiffs filed a mandamus to compel adjudication of an Adjustment of Status Application (Form I-485) and a Relative Petition (Form I-130). The court held that background checks must be completed before a decision can be made on the applications. Thus, because plaintiffs do not have a right to forego the required background checks, they had not established that they have a clear and undisputable right to the relief sought or that the defendants have a nondiscretionary duty to honor that right. The applications had been pending for approximately three years when the court issued its decision. 

Nebraska

· Narra v. Gonzalez, No. 06-3289, 2007 U.S. Dist. LEXIS 48725 (D. Neb. July 3, 2007). Plaintiffs brought a mandamus action to compel defendants to adjudicate plaintiffs' Adjustment of Status Applications (Form I-485). The court held that jurisdiction was barred under 8 U.S.C. § 1252(a)(2)(B)(ii) because the amount of time the USCIS takes to make a decision is completely discretionary under INA § 245. The plaintiffs' applications had been pending for over three years when the court issued its decision.

New Jersey

· Omar v. Mueller, No. 07-813, 2007 U.S. Dist. LEXIS 55290 (D.N.J. July 31, 2007). Plaintiff brought a mandamus action to compel defendants to act on his naturalization application. Because the plaintiff had not yet been interviewed in connection with the application, the court found that USCIS had no clear duty to proceed with the application and conduct the interview.

· Shah v. Chertoff, No. 07-874, 2007 U.S. Dist. LEXIS 51832 (D.N.J. July 18, 2007). Plaintiff brought a mandamus action to compel adjudication of his Adjustment of Status Application (Form I-485). The court granted the government's motion to dismiss, holding that there was no subject matter jurisdiction under the mandamus statute or the APA because the defendants had no clear, non-discretionary duty to adjudicate an adjustment application within a particular time period. Plaintiff brought the action one year and seven months after submitting his adjustment application.

· Mehta v. Thompson, No. 07-0667, 2007 U.S. Dist. LEXIS 37542 (D.N.J. May 23, 2007), appeal docketed, No. 07-2839 (3d Cir. June 18, 2007). The court found that the defendants did not have a non-discretionary duty to adjudicate plaintiff's Adjustment of Status Application (Form I-485). The court also held that review was barred under 8 U.S.C. § 1252(a)(2)(B). Plaintiff's application had been pending for approximately three years when the court issued its decision.

· Qui v. Chertoff, No. 07-123, 486 F. Supp. 2d 412 (D.N.J. May 15, 2007). Plaintiff brought a mandamus action to compel adjudication of her Adjustment of Status Application (Form I-485). The court found that defendants did not have a clear non-discretionary duty to adjudicate the application, but declined to decide whether 8 U.S.C. § 1252(a)(2)(B)(ii) provided a separate bar to jurisdiction. Plaintiff's application had been pending for almost three years when she filed her mandamus complaint.

· Ma v. Chertoff, No. 06-6177, 2007 U.S. Dist. LEXIS 34953 (D.N.J. May 11, 2007). The court found that the pace of processing plaintiff's Adjustment of Status Application (Form I-485) was an "action" under 8 U.S.C 1252(a)(2)(B)(ii) and therefore the court did not have jurisdiction over the mandamus action. Plaintiff's application had been pending for over three years when the court issued its decision.

· Feng Li v. Gonzalez, No. 06-5911, 2007 U.S. Dist. LEXIS 32608 (D.N.J. May 3, 2007), appeal docketed, No. 07-2990 (3d Cir. Aug. 28, 2007). Plaintiffs brought a mandamus action to compel USCIS to adjudicate their Adjustment of Status Applications (Form I-485). The court held that immigration officials did not have a nondiscretionary duty to adjudicate plaintiffs' application because Congress did not specify a certain time period in which immigration officials must act to adjudicate the application, the regulations allow defendants to exercise discretion throughout the application process, and defendants may withhold adjudication. Plaintiffs' applications had been pending for approximately two and a half years when they filed their complaint.

· Serrano v. Quarantillo, No. 06-5221, 2007 U.S. Dist. LEXIS 26310 (D.N.J. 2007). Plaintiff brought a mandamus action to compel USCIS to adjudicate his Adjustment of Status Application (Form I-485). The court held that 8 U.S.C. § 1252(a)(2)(B) removed plaintiff's petition from the court's jurisdiction because it prevented review of discretionary agency decisions. Plaintiff filed his I-485 application just over three years before the court issued its decision.

New York

· Keane v. Chertoff, 419 F. Supp. 2d 597 (S.D.N.Y. 2006). Plaintiff brought a mandamus action to compel USCIS to rescind a decision denying plaintiff's Adjustment of Status Application (Form I-485) and to reschedule an interview for adjustment of status. The court held that there was no subject matter jurisdiction to grant mandamus relief because USCIS did not have a clearly defined, peremptory duty to rescind the denial of plaintiff's application and reschedule an interview, and USCIS had acted on plaintiff's application and informed her of that action.

Rhode Island

· Rogatch v. Chertoff, No. 06-541, 2007 U.S. Dist. LEXIS 28450 (D.R.I. April 17, 2007). The court held that jurisdiction to review plaintiff's Adjustment of Status Application (Form I-485) was barred by 8 U.S.C. § 1252(a)(2)(B)(ii) because the agency had discretion over the adjustment process under 8 U.S.C. § 1255(a). Plaintiff's application had been pending for approximately three years when the court issued its decision.

Texas

· Maringo v. Gonzales, No. 06-3397, 2006 U.S. Dist. LEXIS 80106 (S.D. Tex. 2006). Plaintiff brought a mandamus action to compel a grant of an Adjustment of Status Application) (Form I-485). The court dismissed the action for lack of subject matter jurisdiction because it did not have jurisdiction to review agency decisions on adjustment applications under 8 U.S.C. § 1252(a)(2)(B)(i) and because the plaintiff was "inadmissible" under § 212(a)(6)(C).

· Martinez v. Chertoff, No. 06-27, (E.D. Tex. 2006). Plaintiff brought a mandamus action to adjudicate an Adjustment of Status Application (Form I-485). The court held that there was no mandamus jurisdiction because the application was denied and because the plaintiff had an alternative remedy: to raise her claims before an immigration judge if the agency initiated removal proceedings.

· Mustafa v. Pasquerell, No. 05-658, 2006 U.S. Dist. LEXIS 8047 (W.D. Tex. 2006). Plaintiffs brought a mandamus action to compel adjudication of an Adjustment of Status Application (Form I-485) and a Relative Petition (Form I-130). The court found that plaintiffs did not have a clear right to adjudication because USCIS has discretion to perform background checks under 8 C.F.R. § 103.2(b)(7) and withhold adjudication under 8 C.F.R. § 103.2(b)(18), and there is no governing time limit. Plaintiffs' petition and application had been pending for approximately four years when the court issued its decision.

· Wilkinson-Okotie v. United States Dep't of Homeland Sec., No. 05-3978, 2006 U.S. Dist. LEXIS 69298 (S.D. Tex. 2006). Plaintiff brought a mandamus action to compel adjudication of an Adjustment of Status Application (Form I-485). The court found that mandamus relief was improper because only an immigration judge, not USCIS, had the authority to adjudicate an application for adjustment of status when the respondent was subject to a final order of removal. 

Virginia

· Safadi v. Howard, 466 F. Supp. 2d 696 (E.D. Va. 2006). Plaintiff brought a mandamus action to compel adjudication of an Adjustment of Status Application (Form I-485). The court found that mandamus was improper because USCIS did not owe the plaintiff a clear, nondiscretionary duty to process his adjustment of status application by any particular date. Plaintiff's application had been pending for approximately four years when he filed suit. 

	Anticipating the Government's Answer and Preparing to Respond

	The discussion below highlights some of the arguments the government currently is making in mandamus cases as well as the responses plaintiffs offer. NB: The cases cited below to support government and plaintiff arguments are recent decisions only. Be sure to do thorough research for earlier case law and circuit court decisions. For more information regarding discretionary decisions after the REAL ID Act please see AILF Practice Advisory, "Federal Court Jurisdiction Over Discretionary Decisions After REAL ID: Mandamus, Other Affirmative Suits and Petitions for Review."
USCIS's Position
Policy Re Expediting Procedures
On February 20, 2007, USCIS announced that it will no longer request that the FBI expedite a name check request when a mandamus action is filed in federal court. See USCIS press release. This policy actually took effect several months prior to the announcement. See Aytes Memo. Previously, a writ of mandamus was one criterion that USCIS considered when deciding whether to request that the FBI expedite a name check. See USCIS 2005 name check memo. The extent to which this new policy affects mandamus actions is still unclear. Practitioners continue to report that the government is mooting mandamus actions by taking the action requested in the complaint; other practitioners, however, report that the U.S. Attorneys are defending the government more aggressively than in the past. Please note that USCIS will still request expedites of name checks if requests include "compelling reasons" such as critical medical conditions. See Aytes Memo, p. 6.

Legal Arguments
USCIS has responded to mandamus complaints by arguing that plaintiffs are not eligible for mandamus relief. The following are some of the arguments that USCIS commonly sets forth. The citations provide examples of cases where the courts have agreed with USCIS's arguments.

1) There is no right to immediate adjudication of the application because USCIS cannot adjudicate an application or petition before the name check is completed.
· USCIS has argued that (a) no statute or regulation provides a time period in which USCIS must adjudicate an application and (b) the agency has discretion to conduct background checks under 8 C.F.R. §103.2(b)(7) (providing that the Service may "direct any investigation" necessary to the processing of applications or petitions) and withhold adjudication under 8 C.F.R. §103.2(b)(18) (authorizing a district director to withhold adjudication of a visa petition or other application due to an investigation in connection with eligibility or the exercise of discretion). See Zahani v. Neufeld, No. 05-1857, 2006 U.S. Dist. LEXIS 56416, *7 (M.D. Fla. 2006) (holding that 8 C.F.R. § 103.2(b)(18) provides USCIS with discretion to withhold adjudication of an adjustment of status application and that delays caused by the FBI are justifiable); Gemini Realty, Inc. v. Gonzalez, No. 06-786, 2006 U.S. Dist. LEXIS 74194, *11 (M.D. Fla. 2006) (8 C.F.R. § 103.2(b)(18) provides that if " . . . the application is not processed within the first year, the Government is given addition [sic] time, in six-month increments, if certain factors are met. . . [a]t all times, the decision to withhold adjudication remains in the discretion of the agency"). 

· USCIS has also argued that the investigative process is outside of the control of USCIS and that USCIS has no authority to expedite or give priority over other background checks. See Mustafa v. Pasquerell, No. 05-658, 2006 U.S. Dist. LEXIS 8047, *17-18 (W.D. Tex. 2006) (asserting that USCIS would be forced to deny an application if the background checks were not completed).

2) The determination of eligibility for relief is a discretionary determination.
· USCIS has argued that INA § 242(a)(2)(B)(ii), 8 U.S.C. §1252(a)(2)(B)(ii), strips the courts of jurisdiction to review all aspects of USCIS's adjudication process. See Grinberg v. Swacina, 2007 U.S. Dist. LEXIS 19684, *2 (S.D. Fla. 2007) (holding that 1252(a)(2)(B)(ii) precludes review of the pace at which immigration decisions are made); Safadi v. Howard, 466 F. Supp. 2d 696, *11-12 (E.D. Va. 2006) (holding that §1252(a)(2)(B) precludes judicial review notwithstanding §1361 or any other provision of law and that the Administrative Procedure Act does not apply when statutes preclude judicial review). 

3) The plaintiff has an alternative remedy to mandamus relief, namely to await completion of the name check investigation.
· USCIS also has argued that plaintiffs have an alternative remedy to mandamus relief: wait for their application or petition to be adjudicated. See Chaudry v. Chertoff, No. 06-1303, 2006 U.S. Dist. LEXIS 66842, *5 (D. Minn. 2006) (finding mandamus relief unavailable in part because plaintiff could have waited for USCIS to process the petition); Jabr v. Chertoff, No. 06-543, 2006 U.S. Dist. LEXIS 84588, *5 (D. Mo. 2006) (holding that plaintiffs failed to show there was no other adequate remedy because they were in the process of obtaining the relief they sought).

Plaintiffs' Arguments
Plaintiffs have responded to USCIS with legal arguments summarized below. The case citations provide recent examples of cases where the courts have agreed with plaintiffs' arguments. For further discussion of the elements of a successful mandamus complaint, see AILF's Practice Advisory, "Mandamus Actions: Avoiding Dismissal and Proving the Case."
1) Plaintiffs have a clear right to have their adjustment applications and visa petitions adjudicated in a timely manner.
· Plaintiffs maintain that the right to adjudication is derived from USCIS's mandatory duty to process the applications and the fact that plaintiffs are the intended beneficiaries of the applications. See 8 C.F.R. 245.2(a)(5)(i) (providing that the "applicant shall be notified of the decision of the director and, if the application is denied, the reasons for the denial"); Haidari v. Frazier, No. 06-3215, 2006 U.S. Dist. LEXIS 89177, *10 (D. Minn. 2006) (holding that 8 C.F.R. § 209.2 creates a nondiscretionary duty to adjudicate adjustment applications). 

· The plaintiffs' right to a timely adjudication, though not explicit in the regulation, is present in section 555(b) of the Administrative Procedure Act, which requires that "with due regard for the convenience and necessity of the parties or their representatives and within a reasonable time, each agency shall proceed to conclude a matter presented to it." See Haidari, 2006 U.S. Dist. LEXIS 89177 at *11. To determine if a delay is unreasonable, courts examine the reasons for delay. For example, they look to whether USCIS asked for the FBI name check in a timely manner and whether USCIS failed to timely process the applications before requesting the name check and after receiving the information from the FBI. See Haidari, 2006 U.S. Dist. LEXIS 89177 at *16-17; Singh v. Still, No. 06-2458, 2007 U.S. Dist. LEXIS 16334, *13-14 (N.D. Cal. 2007) (reasoning that respondents failed to explain why it took two-and-a-half years to initiate a security check with the FBI, why no action was taken to follow up with the FBI until the mandamus suit was filed, and why it took so long to process plaintiff's initial fingerprints); Aboushaban v. Mueller, No. 06-1280, 2006 U.S. Dist. LEXIS 81076, *14 (N.D. Cal. 2006) ("[t]he FBI's delay in processing plaintiff's name check remains largely unexplained, and the remainder of defendants' arguments do not adequately excuse the delays plaintiff encountered.").

2) USCIS has a nondiscretionary duty to process applications and petitions.
· USCIS has the discretion to grant or deny the application, but this does not bear on the nondiscretionary duty to make a decision on the application or petition. See Razaq v. Poulos, No. 06-2461, 2007 U.S. Dist. LEXIS 770, *9-10 (N.D. Cal. 2007) (reasoning that the fact that there is no specific deadline in the statute or regulation does not change the ministerial duty to process the application). In addition, INA § 242(a)(2)(B)(ii), 8 U.S.C. §1252(a)(2)(B)(ii), does not strip the court of jurisdiction to hear mandamus actions because no "decision or action" has taken place within the meaning of the statutory language. See Haidari, No. 06-3215, 2006 U.S. Dist. LEXIS 89177 at *13-14 (D. Minn. 2006) (reasoning that because plaintiffs have neither been denied nor granted relief, § 242(a)(2)(B) does not bar jurisdiction); Li Duan v. Zamberry, No. 06-1351, 2007 U.S. Dist. LEXIS 12697, *6-7 (W.D. Pa. 2007) (finding that INA § 242(a)(2)(B) does not apply because the pace of the adjudication of applications is not the type of discretionary "action" contemplated by the statute). For more information and earlier case law addressing discretionary decisions after the REAL ID Act please see AILF Practice Advisory, "Federal Court Jurisdiction Over Discretionary Decisions After REAL ID: Mandamus, Other Affirmative Suits and Petitions for Review."
3) There is no other remedy available to plaintiffs. 
· Plaintiffs also have argued that waiting for security checks to be completed is not an adequate remedy. The fact that plaintiffs are waiting is the exact harm plaintiffs are seeking to remedy. See Singh, No. 06-2458, 2007 U.S. Dist. LEXIS 16334 at *23-24 (N.D. Cal. 2007) ("waiting for an agency to act cannot logically be an adequate alternative to an order compelling the agency to act. . .") (citations omitted); Haidari, No. 06-3215, 2006 U.S. Dist. LEXIS 89177 at *15 (D. Minn. 2006) (reasoning that waiting is not an adequate remedy because the question is whether plaintiffs have an adequate alternative remedy to the waiting itself).

	What Type of Relief Should I Expect from the Court?

	When a court grants mandamus relief, it usually will direct USCIS to adjudicate an application or petition within a certain period of time, or order the agency to promptly process an application or petition without providing a deadline. For example, in Aboushaban v. Mueller, No. 06-1280, 2006 U.S. Dist. LEXIS 81076, *9 (N.D. Cal. 2006), the court directed USCIS to adjudicate the plaintiff's I-485 application and to inform the court of its decision. The court provided no concrete deadline, but maintained jurisdiction over the case to ensure that its orders were carried out. Id. In contrast, in Haidari v. Frazier, No. 06-3215, 2006 U.S. Dist. LEXIS 89177, *18-19 (D. Minn. 2006), the court ordered the agency to complete its adjudication of plaintiffs' applications within 30 days.

In litigating a mandamus case, consider the following strategies:

· Some plaintiffs have requested specifically that the court order USCIS to adjudicate the application or petition within a certain time period, for example, 30 or 60 days. 

· Plaintiffs also have asked the court to maintain jurisdiction over the action even after granting the mandamus so that it can enforce its order. Alternatively, a plaintiff may request that the court require USCIS to periodically update the court about its progress. 

· In actions where the plaintiff knows or suspects that security checks are causing the delay, plaintiffs frequently name the USCIS and the FBI (or Attorney General / Department of Justice) as defendants to ensure that the court has jurisdiction over both agencies. The court may then order either or both to complete the investigation of the plaintiff and process the application or petition.

	Attorney's Fees

	Courts have awarded attorney's fees under the Equal Access to Justice Act (EAJA) in successful mandamus cases. However, under the Supreme Court's decision Buckhannon Bd. & Care Home Inc., v. W. Va. Dep't of Health and Human Res., 532 U.S. 598 (2001), courts only award attorney's fees when there has been some sort of court order demonstrating that the plaintiff was the "prevailing party." This order could be a judgment in plaintiff's favor, or perhaps a settlement agreement or consent decree approved by the court. However, if the government takes the action prior to and in the absence of a court order, Buckhannon will preclude an award of attorney's fees to the plaintiff. Please see AILF's Practice Advisory, "Equal Access to Justice Act (EAJA) Fee Application," for a thorough explanation of Buckhannon and information about applying for attorney's fees under EAJA and earlier case law on this topic. 

The following are recent mandamus cases where courts awarded fees:

· Lazli v. United States Citizenship & Immigration Servs., 2007 U.S. Dist. LEXIS 54444 (D. Or. July 25, 2007) 

· The court awarded $37, 932.98 in fees. 

· Plaintiffs prevailed on a mandamus action to compel defendants to adjudicate a Petition to Remove Conditions on Residence (Form I-751) and to complete adjudication of plaintiff's naturalization application. 

· The court found that the defendants' failure to adjudicate plaintiff's I-751 and naturalization application was unreasonable and therefore the government's position was not "substantially justified." 

· The court also held that the matter required distinctive knowledge of immigration law and awarded fees at a rate in excess of the maximum EAJA rates.

· Elkhatib v. Bulger, No. 04-22407, 2006 U.S. Dist. LEXIS 60485 (S.D. Fla. 2006), 

· The court granted fees after plaintiff prevailed in a mandamus action to compel USCIS to adjudicate his Adjustment of Status Application (Form I-485). 

· Alghamdi v. Ridge, No. 05-344, 2006 U.S. Dist. LEXIS 68498 (N.D. Fla. 2006) 

· The court granted fees after ordering USCIS to reach a decision on plaintiff's Application for Naturalization (Form N-400) within 30 days. 

· The court found that the plaintiff was a prevailing party because plaintiff's success on the merits did not result from a voluntary action by defendants, but from a "court-ordered change" that created a "material alteration of the legal relationship of the parties."

· Aboushaban v. Mueller, No. 06-1280, 2007 U.S. Dist. LEXIS 15402 (N.D. Cal. 2006) 

· The court granted fees to a prevailing plaintiff in a mandamus action where the court ordered USCIS to adjudicate plaintiff's Adjustment of Status Application (Form I-485).

	Additional Resources

	AILF Practice Advisories
· Mandamus Jurisdiction Over Delayed Applications: Responding to the Government's Motion to Dismiss



· 

 HYPERLINK "http://www.ailf.org/lac/lac_pa_081505.pdf" 
Mandamus Actions: Avoiding Dismissal and Proving the Case
 

· Whom to Sue and Whom to Serve in Immigration-Related District Court Litigation 

· Circumventing Naturalization Delays: How to Get Judicial Relief Under 8 USC 1447(b) for a Stalled Naturalization Application 

· Equal Access to Justice Act (EAJA) Fee Application 

· Immigration Lawsuits and the APA: The Basics of a District Court Action (May 9, 2007) 

AILF Issue Pages
· Natz Delay Litigation
USCIS Memos
· USCIS Press Release Clarifying Criteria to Expedite FBI Name Check (February 20, 2007)

· Aytes Memo Re: FBI Name Checks Policy and Process Clarification for Domestic Operations (December 21, 2006) 

· USCIS Notice Listing FBI Name Check Expedite Criteria (January 2005) 

Court Rules and Documents 
· Court Rules: Each court provides the local and federal procedural rules. 

· PACER (Public Access to Court Electronic Records): Provides docket information and documents filed in district court actions. Increasingly, district courts are posting pleadings on PACER. 

Complaints 
· AILA's Immigration Litigation Toolbox 
· See also PACER for other additional complaints. 

· R. Pauw, Litigating Immigration Cases in Federal Court (AILA 2007)

Additional Resources
· AILA’s Publications Page
· Ira J. Kurzban, Immigration Law and Sourcebook ( AILA 2006)
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